
0

I
J
I

l
j·

l

'OI .
:1

I
I.
l
I

xfijn=c;J '5W -q.~. &RT c' ~: 26305065

lgma (79G - Il) r al4fa4)1 8qr vs
lza gqiIzU T4, la4i iRa, q)Rea4laqr,

3ii4tars), sq«al«,- 380015..a......er
~ ~~"ffis<TT Order-In-Appeal No. AHM-SVTAX-000-APP-0243-16-17

fe#a Date : 27.02.2017 · \ifRl" ffi q5l" ~ Date of Issue l S /J/Po)7
ail smm aim., Grgar (rfh-Il) arr uR
.Passed by Shri Uma Shanker Commissioner (Appeals-II) Ci~
algal )ala 3q&Iara :;71gr1cu lT Girt s?gr i

---------~:-----"fl~
Arising out of Order-in-Original No. STC/REF/33/DKJ/AC/Div-V/15-16 Date: 22.02.2016

Issued by Asst Commr Div-Ill STC Abad, Service Tax, Ahmedabad

gfdc11cfi qif a'fid1 / Name & Address of the Respondent
M/s. Tarasafe International Pvt Ltd, Ahmedabad

zr or@taam?gr orige al aft anf Ufa if@era1t at arq RRrd wara ar &:­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :- ·

fl zgce, 3n gc vi ears ar4tar urn@rar at a"flfu;r :-
Appeal To Customs Central Excise And Service Tax.Appellate Tribunal:-

~~.1994 c#i" 'c!ffl 86 t 3@T@ a"flfu;r cpl'~t "CJIB cffr ulT~:-
. Under Section 86 of the Finance Act 1994 an appeal lies to:-

~ ffl "lfio #tr zyca, nra z[en vi hara 3rfltu mrznf@rawr sil. 2o, q #za zrRuza q5i:q1,ao,s,

enujt r, ~§"lC:l<IIC:-380016
The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(CESTAT) at 0-20, Meghani Nagar, New Mental Hospital Compound, Ahmadabad -
380016. I

(ii) sr4hara =znrzuf@raw a,t f@#tr rf@fzm1, 1994 cffr tTRf 86 (1) t 3@T@ ~~ P!ll"liqc#I, 1994
t frr4l:r 9 (1) t aiafa fufR nrf "CR,.ir- 5 "If ar ufaif cffr Gr raft qiUr rT; ft 3rat
fcl% a"flfu;r al { .it a# ufif it w#t are; (5+i ya rnfra #Ra if) sit rr i 1trn
em i urn@awl qr nrar9ls fer t. clITT t 'rjTI11d 1dcfri eha las # ma9t rraRrzr # .:rr=r
if5aa ;tr au ii sf hara at sir, ans # l=fM am wnm "l"f4T G+fr I; 5 GT4 I UR
cpl=[ t agi u; 1000/- hr 3wft zhft I sgi aa at in, an #t l=fTlT am WTTm "l"f4T ~ ~ 5
al4 IT 50 7Id 7q "ITT at u; 5ooo/-uf ehf I ifar #) mi, nu t l=fTlT 3ITT WTTm "l"f4T
u+fI Eu, 5ol UT '3x1ff \RJlcIT t ai; 10000/- #) ft shft1 a fa or4r- 4'3f t "flTQ;f

U; 500/- #tu hr# ztftt

(ii) The appeal under sub section (1) of Section 86 of the Finance Act1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under
Rule 9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the
order appealed against (one of which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed
bank draft in favour of the Assistant Registrar 9.f the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. Application made
for grant of stay shall be accompanied by a fee of Rs.500/-. ----
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(iii) fcrrft7.f 3l~f.ill 'l=J,1994 c!ft Wff 86 461 au-arr3ii gi (2@) # 3T"fl1TTf 3Jll'le;i ~

. AW!TcJBI. 1994 cfi fri<:r:r 9 (2~) cfi 3fc'f1@ f.lt1lfor uni gal-7 ii al ur a#if vi Ur# ml!.T
· argu,, tu Una zy«was (rfta) a smt ufi (OIA)( Uri7if uf if) it 'arq
3TIWR1.~ 1 i:fCr 37arr 3re1a7 Aae tu Uur zyn, 34lr qruf@rau1 at am)aaa
#rr ta gy snrsr (oIo) c!ft mTI 'I)-~ m.fi I .

(iii) The appeal Linder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed rn Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of. Commissioner Central Excise (Appeals)(OIA)(one of
which shall b_e a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. "l.[1!.fff~J'r!mr ~l<lTWT ~ 3m:rf.J<fl'l , 1975 c!ft ~@1 IJx ~-1 cfi 3i"fr1@ frlmfur fch7;!
3rj'fffi a arr i vent mif@eat a am?u qR T 6 6.50 / - tr.f.r <ITT ~rrc;J"/.1 wn~c
~<TT i'iPIT 'rfrf% q- I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. t#)mar ggc, sue zyeo vi ta1a 3r4)r1 nnfrawn (anrffa4f@) Rural, 1os2 ii fla
(a arr vjf@a mm+ii al affra 4wa cf@" fr!lTl1T elf! 3Trx 1ft U1R 3TI<lifim fc);m \illfil t I

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tfr;Rr /ca, he#trur gra viaa 3rdfta 1if)aUwT (#l4a) h m'H .3-fllmr m "JfTiITT>lr ii
s4hr 3euTz Q[a 3f@)era, r&yy t rt 39qh 3iaii f@tr«iz-) 3rf@)err 2av(gory ftiar

~lJ) !?.7,icr,: of.,u,:'._~oiv ;jjf <!?r fa#hr3f@1f21a, r&&yurr 3 h 3iasia #ara al 3fr Nrillcli'r -r~ t i:ITTT
ff { q{-fgr rr aar 31farf&, rora fenznr a aiair armR sh aft 3r)fr 2zr if@r

arahqv3if@raa gt
Mc4tr en areavihara h3if•ffr av gr" ii far err@rr­

() art n ±tsiai fafffr zna
<in :r-r.rd"c: ;m:rr mr "iifi ~ ·,m;io ~
<iii) :tict<lc: ;51;i:rr ~,TJ.flcm'r ,r, ~<rJ-r 6 c), 3-i,r-rc=r ~ '.{el1Jf

e» 3mri agr zag f gr err h man fart (&i. 2) 31f@1f7210, 20 I 4 cii JITTJ=a:r '.ff ~ f<ITT.j)
3r4r4)q ,ff@rnrtharr fa7fa 72rarer 31ii vi 3r@aat raparrrt

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20·14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section ·11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::, Provided further that the provisions of this Section shall not apply to the stay
applicatioil· and appeals rending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) gr iaof i, sr 3ir?er h uf 341 If@raw h mararsran 3rrur re n vs
fnea t at air fc!w arr arm h 1o% yrarau all5iha zvg fafr t rraau
10%0/1arrur5gnat&t
4(1) In view of above, an appeal against tl1is order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
pe11alty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

V2 (ST) 17/RA/A-II/2016-17
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·The Deputy Commissioner, Service Tax, Division-V, Ahmedabad

(hereinafter referred to as 'the appellant'), has filed the present appeal against the

Order-In-Original number STC/Ref/33/D K Jangid/AC/Div-V/15-16 dated
22.02.2016 (hereinafter referred to as 'the impugned order') passed in the matter

of refund claim filed by M/s Tarasafe International Private Ltd, (herein after

referred to as 'the respondents') by the Assistant Commissioners of Service Tax,

Division-V, Ahmedabad (hereinafter referred to as 'the adjudicating authority').

2. The fact of the case, in brief is, respondent is a unit, working in SEEPZ

Special Economic Zone and availing benefit of Notification No 12/2013-ST dated

01.07.2013. They are availing the benefit of exemption of service tax paid by them

on specified service received and used by them for authorized operation. The
respondent had filed refund claim of 31,943/- along with required documents for

the period Jan, 2015 to March, 2015 for specified service received and used by
them for authorized operation under Notification No 12/2013-ST dated 01.07.2013.

The said refund claim of 31,943/- was sanctioned vide the impugned order, by

the adjudicating authority, as per the conditions laid down in the Notification

number 12/2013-ST dated 01.07.2013.

3. The said impugned order was reviewed by the Principal Commissioner of.

Service Tax, Ahmedabad vide review order no 14/2015-16 dated 19.05.2016 for
filling appeals under section 84(1) of the finance act 1994 on the ground that

adjudicating authority has wrongly sanctioned the refund claim of 28,187/- out of
the total refund amount of 31,943/- on the ground that the respondent had not

followed the condition laid down under Rule 4A of the Service Tax Rules 1994.

4. Personal hearing in the matter was granted to the respondent on13.01.2017,

which was attended by their authorized representative. They have submitted
written.submission against the appeal filed by the appellant. They have also filed

memorandum of cross objection on 26.07.2016.

5. I have carefully gone through the facts of the case on records, grounds of
the appeal, and written submission put forth by the respondent. Looking to the

facts of the case, I proceed to decide the case on merits.

6. In the present case, I find that the respondent has filed a refund claim of ~

31,943/- and the same was sanctioned under Notification No 12/2013-ST dated

01.07.2013. The appellant has proposed to be deny the refund of 28,187/- on the

ground as shown below.

SI No Service Provider Invoice No & Date Service Tax Rs. Remark

1 Tata
Teleservices

1824168000 2008.50 (i) Service Tax No
not mentioned.
Hence the same is
inadmissible as per
Rule 4 a of Service
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Tax.

2 Gujarat ----- dated 26178 (1)Service Tax No not
mentioned. Hence

Industrial 25.06.2015 the same is
Development inadmissible as per

Corporation
Rule 4(a) of Service
Tax. (ii) Invoice
dated 25.06.2015
and payment date is
26.06.2015. Hence
the same does not
pertain to this
quarter. (Jan-Mar)

Total 28186.5

During the personal hearing the authorized representative of the party submitted

that denial of service tax credit by the appellant on the contention that Registration
No. of the service provider is not mentioned, is in contravention of Rule 4A of
Service Tax Rules, 1994 is unjustified and bad in the Law. Further Denial of the

service tax credit as the invoice relate to period later than the quarter is unjustified
and bad in the Law. They have relied upon various judgments. Now I have to
decide two issues-:

0

(1) Whether refund may be allowed on invoice where payment was made in other
quarter.

(2) Whether Service Tax Credit can be availed on such invoice where Service
Tax Registration No. is not mentioned.

To decide first issue I hereby reproduce relevant portion of Para 3 of Notification No
12/2013-NT dated 01.07.2013 which states that-:

3. This exemption shall be given effect to in the following manner:

(i)

(ii)

(i)

(a)

{b}

(c)

(d) the amount indicated in the invoice, bill or, as the case may be,

challan, on the basis of which this refund is being claimed,

including the service tax payable thereon shall have been paid to

the person liable to pay the service tax thereon, or as the case may

be, the amount of service tax payable under reverse charge shall

have been paid under the provisions of the said Act;
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(e) the claim for refund shall be filed within one yearfrom the end of

the month in which actual payment of service tax was made by such

Developer or SEZ Unit to the registered service provider or such

extended period as the Assistant Commissioner of Central Excise or

the Deputy Commissioner of Central Excise, as the· case may be,

shall permit;

It is clear from the above that all such invoices on which refund is claimed the
payment should be made first. Further all such invoices will eligible for refund on

which payment is made in that specific quarter only. In the present case the refund
is claimed for Jan-Mar quarter whereas payment of invoice in question is done in

June which is the last month of another quarter.

To decide second issue Service Tax Credit Rules 1994, Rule 4 is to be referred.

The relevant extract of the same is reproduces below-:

4. General Procedures
4.1. Every person providing taxable service is required to
issue (within 14 days of completion of service or receipt of
payment towards value of service, whichever is earlier) an
invoice, a bill or cha/Ian signed by him or a person authorized
by him. Such invoice, bill or cha/Ian should be serially
numbered and should contain following information:
i name, address and registration number of such person
ii the name and address of the person receiving services
111 description, classification and value of taxable service
provided, and

The respondent during the personal hearing submitted the ST-2 of service provider

whose· credit was denied by the appellant. The same was found in order. Though as
per rule service tax credit is not admissible but it is a procedural lapse which is
condoned by me. Therefore service tax credit in respect of invoice where service tax

no. is not mentioned is allowed.

7. Thus, in view of discussion in paragraph 6 above and in the fitness of things,

the OIO is modified to that extent.

8. 341am zrr z # a{ 3r4ht a fazrt 3qt ath fnz ra t
8. The appeals filed by the appellant stand disposed off in above terms.
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3rgn (3r0lea - II)

CENTRAL EXCISE, AHMEDABAD.
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S S Chowhan)
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,
M/s Tarasafe International Private Ltd,
Plot No, 6-9, Apparel Park,
Special Economic Zone, GIDC,
Khokhra Ahmedabad-380051.
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Copy To:-
1. The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
2. The Commissioner, Service Tax, Ahmedabad.
3. The Dy. /Assistant Commissioner, Service Tax, Division-V, Ahmedabad.
4. The Assistant Commissioner(Systems), Service Tax,, Ahmedabad
5. Guard File.
6. P.A. File.


